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第三章论述了法律过程学派自 20 世纪 60 年代到 20 世纪 90 年代间的
兴衰和来自其他学派的批判。20 世纪 60 年代随着美国经济的衰退和价值观
多元化，法律过程学派逐渐衰落，遭受到了新兴的法律的经济分析学派以















































Legal process school had been the most influential school during the ten 
years after the Second World War. It aimed to respond to the nihilism of legal 
realism in theory and defended the American democracy and rule of law under 
the rise of the Fascism and Totalitarianism. Legal process school absorbed the 
Pound's sociological jurisprudence and Holme's pragmatism and inspired the 
law and economics movement and critical legal studies. It played an important 
role in the history of American jurisprudence. However, the study of legal 
process school in our country is insufficient and this article tries to fill this gap 
which should not exist. This article include following parts: 
Chapter 1 discusses the reason why the legal process school's rise from the 
perspective of academic history. It is generally acknowledged that legal process 
school tried to build the third road between formalism's rigid jurisprudence and 
legal realism's nihilism.On the one hand it tried to find a new cornerstone for 
rule of law, on the other hand it tried to justify the American political system. 
Chapter 2 discusses the several important theory of legal process school. 
Subchapter 1 introduces the philosophy of legal process school, which is that 
law is the institutional settlement aiming to maximize the valid wants of human 
beings. Subchapter 2 discusses proceduralism of legal process school which 
analyzes and compares all sorts of institutions. Subchapter 3 introduces the 
theory of legal process school about judiciary, which argued that court 's 
function is to settle the dispute by reasoned elaboration of principles. 
Subchapter 4 introduces the famous neutral principle of legal process school.. 
Subchapter 5 introduces the statutory interpretation of legal process school.  
Chapter 3 describes the fall and rise of legal process school during 1960 to 
1990 and analyze the critique from other schools. legal process school began to 















new legal process school began to rise. 
Chapter 4 comments the legal process school generally and explores the 
meaning of legal process school for our country.  
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引  言 
一、研究动机与问题意识 
美国法律过程学派（legal process school）兴起于 20 世纪 50 年代
二次世界大战结束和现代规制国家形成期，以哈佛大学法学院的朗·富勒
（Lon L. Fuller）、亨利·哈特（Henry M. Hart.Jr）、艾伯特·赛克思














20 世纪 60 年代法律过程学派受到沃伦法院法律能动主义的冲击，且其
自身理论基础和逻辑体系中存在的固有缺陷，开始受到新兴学派诸如法律
的经济分析学派、批判法学的攻击，法律过程学派的的影响逐渐式微，但
其研究思路和核心思想在美国法学界产生了深远影响，后来在 20 世纪 80
年代以后年间产生了新法律过程学派，其代表人物有比克尔（Bickel）、
                                                 






























美国法律过程学派基本上可以划分为两个阶段，即 20 世纪 50 年代到
60 年代以朗·富勒、亨利·哈特、艾伯特·赛克斯以及赫伯特·韦切斯特
等为代表的早期法律过程学派，第二阶段即在早期法律过程学派影响下于
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